UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

SYDNEY SALPRIETO, AN INFANT BY HER MOTHER
AND NG CHRISTY SALPRIETO,

Claimant, NOTICE OF MOTION
-against- CHAPTER 11
FAMILY GOLF CENTERS, INC. CASE #00-41065 THROUGH
#00-41196 (SMB)
Debtors. HON. STUART M. BERNSTEIN
_________________________________________ X

PLEASE TAKE NOTICE, that upon the annexed Affirmation
of PETER J. GRAFF, ESQ., dated the 13TH Day of November, 2000, and
the exhibits annexed thereto, and upon all the pleadings and
proceedings heretofore had herein, the undersigned will move this
Court at the United States Bankruptcy Court, Southern District of
New York, One Bowling Green, New York, New York 10004, on the 6TH
day of DECEMBER, 2000, at 10:00 A.M. 0'Clock in the forenocon of
that day, Room 723, or as soon thereafter as counsel may be heard,
for an Order Vacating the Stay of Arbitration Afforded by 11 USC
Section 362 and permitting an action against the Debtor to proceed
in the Supreme Court of the State of New York, County of Suffolk,
Riverhead, New York.

PLEASE TAKE FURTHER NOTICE thag answering papers, 1f any,
must be in writing, must state with particularity the grounds for-
objections, and must be served upon the undersigned and filed with
the Clerk of the Bankruptcy Court no later than Three (3) days

prior to the return date of this motion.
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Dated: Brentwood, New York
November 13, 2000
Yours, etc.,

e .

; [ g =
BY: PETER J. GRAFF (/5433
Attorneys for Plaintiff
Office & P.0O. Address
600 Suffolk Avenue
Brentwood, New York 11717
(631)435-0073 File 11850

TO:

UNITED STATES BANKRUPTCY COURT

SOQUTHERN DISTRICT OF NEW YORK

ONE BOWLING GREEN

NEW YORK, NEW YORK 10004

ATT: CHAMBERS HON. JUDGE STUART M. BERNSTEIN

FRIED, FRANK, HARRIS, SHRIVER & JACOBSON, ESQS.
ONE NEW YORK PLAZA

NEW YORK, NEW YORK 10004-1580

BANKRUPTCY ATTORNEYS FOR FAMILY GOLF CENTER, INC.

BERLACK, ISRAELS, LIEBERMAN, LLP

120 West 45th Street

New York,New York 10036

Att Edward S. Weisfelner, Esg.

Attorneys for Official Committee of Unsecured Creditors

Morgan, Lewis & Bockius

101 Park Avenue, 40th Floor
New York, New York 10178
Att: Richard S. Todder, Esqg.

Brian Schoichi Masumoto, ESQ.
UNITED STATES TRUSTEE

33 WHITEHALL STREET 215T FLOOR
NEW YORK, NEW YORK 10004

SCOTT M. DORESON, ESQ.

1AW OFFICES OF PATRICK L. MacDONNELL

1325 FRANKLIN AVENUE SUITE 230

GARDEN CITY, NEW YORK 11530

ATT FOR DEFENDANT FAMILY GOLF CENTERS, INC.

WILSON, MOSKOWKITZ, EDELMAN & DICKER, LLP
925 Westchester Avenue

White Plains, New York 10604-3527

Att for EQR-DEER RUN VISTAS, INC.

HOWARD K. POLLACK & ASSOCIATES

555 Stewart Avenue Suite 700
Garden City, New York 11530

Att for Franklin Equity Leasing Co.




UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

SYDNEY SALPRIETO, AN INFANT BY HER MOTHER
AND NG CHRISTY SALPRIETO,

Claimant, AFFIRMATION IN SUFPPORT
-against- CHAPTER 11
FAMILY GOLF CENTERS, INC. CASE #00-41065 THROUGH
#00-41196 (SMB)
Debtors. HON. STUART M. BERNSTEIN
_________________________________________ X

STATE OF NEW YORK )
55
COUNTY OF SUFFOLK )}

PETER J. GRAFF, an attorney duly admitted to practice before
the Courts of the State of New York, affirms the following to be
true under the penalties of perjury:

1. I am associated with the firm of WALLACE & WITTY, P.C.,
attorneys for the plaintiff herein, and as such, I am fully
familiar with the facts of circumstances heretocfore had herein.

2. This Affirmation is submitted in support of the within
Motion which seeks an Order To Lift the Stay Afforded by 11 USC
Section 362, and permitting an action against Debtor to procesed in
the Supreme Court, Suffolk County. .

3. On or about September 1, 2000, Claimants interposed a
motion for an Order lifting or modifying the automatic stay to the
extent necessary to allow them to continue to prosecute an action
previously commenced against the Debtor in the Courts of the State
of New York. That motion was returnable before this Court on
October 5, 2000 at 10:00 A.M.

4. After oral argument the motion was denied because we

did not waive all possible claims against the Estate, as the

insurance policy is subject to a $5,000.00 deductible payable by




the Debtor. We are, therefore, re-submitting our request,
without the cbjected to language.

5. The facts of this matter are as follows: On or about
January 5, 2000, SYDNEY SALPIETRO, the infant-plaintiff herein,
commenced a sult against the defendant-debtor FAMILY GOLF
CENTERS, INC., in the Supreme Court of the State of New York,
County of Suffolk, under Index # 00-01132 To reccver money
damages in the amount of $1,000,00.00 in the First Cause of
action on behalf of the Infant-Plaintiff SYDNEY SALPIETRO and in
the amount of $500,000.00 in the Second Cause of Action cn behalf
of CHRISTY SALPIETRO, the mother of the infant-plaintiff, for
medical care and attention for her daughter, and for being
deprived of the earnings, society, services, aid and
companionship of her daughter. A copy of the Summons and
Complaint is annexed as Exhibit "1."

6. This action arose out of the injuries allegedly
sustained by infant-plaintiff on May 26, 1998, as a result of the
alleged negligence of the defendant.

7. The infant-claimant on the day in guestion, was with
her mother at a birthday party, when they went to the arcade
owned by FAMILY GOLF CENTERS, INC., where there are children
rides. The infant-plaintiff and other children wanted tc go on:
the Tilt-A-Whirl Ride and the male attendant advised her mother
that she would have to accompany the children. SYDNEY SALPIETRO
at the time of the happening of this incident was 3 years of age,
having been born on March 7, 1595.

8, Ms. Salpietroc was going to accompany the children on
the ride, however, the attendant let the children go onto the

ride platform by themselves, before she could get over to them.




2. By the time she gained access, the infant-plaintiff had
fallen on the platform and sustained a severe cut over her left
eye regulring her to be transported to the hospital where she had
12 sutures to repair the wound.

10. The liability in this matter is predicated on improper
supervisicn on the part of the ride attendant, who shoculd not
have let the small children into the ride before the mother could
accompany them. The children were let onto the ride platform
without adult supervision.

11. ©On or about June 12, 2000, the Debtor interposed its
angwer to the complaint of the movant. A copy of the answer is
annexed as Exhibit "2."

12. On or about June 1%, 2000, your affirmant was informed
that defendant filed for Bankruptcy on or about May 4, 2000, in
the U.S. Bankruptcy Court, Southern District of New York.

13. By the provisions of 11 USC Section 362, all persons
are enjoined and stayed from commencing or continuing any suit
against the debtor.

14. The actions of movant against the Debtor was filed
prior to the Bankruptcy proceeding, and is now pending in the
Supreme Court of the State of New Ybrk, County of Suffolk,
Riverhead, New York.

15. FAMILY GOLF CENTERS, INC., has liability coverage
afferding coverage for the alleged injuries with the CRUM &
FORSTER INSURANCE COMPANY, under Claim # NMU 8006835%54.

16. Upon information and belief, said policy provided that
the insclvency or bankruptcy of the debtor, or the insclvency of
its estate, shall not release the insurance company from the

payment of damages for injuries sustained during the term of and




within the coverage of said policy.

17. In the event movant 1is permitted to pursue the
aforementioned sguit in the Supreme Court of the State of New
York, County of 8Suffolk, it will not file a claim in this
proceeding.

18. The attorney for the Debtor in the Supreme Court,
suffolk County action, is the law firm PATRICK L. MacDCNNELL,
ESQ., who is defending that action, at no expense to the Debtor
or its estate.

19. The continuaticon of said suit in the Supreme Court of
the State of New York, County of Suffolk, will in no way hinder,
burden or delay the resolution of this case.

WHEREFORE, it is respectfully requested that the Stay
afforded by 11 USC Section 362 be modified to the extent of the
debtor’s applicable insurance policies, and be lifted so as to
permit the aforementicned suit to continue against the Debtor now

pending in the First District Court, Suffolk County, State of New

York. y //

DATED: BRENTWOCD, NEW YORK

| ‘ V . _
November 13, 2000 PETER J. GRAFF,
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SUPRE WE COURT OF THE STATE OF NEW YORK

COUNTY OF SUFFOLK M8 CO-OLUDR

X
SYDNEY SALPIETRO, an W&hpef mother Plaind

and natural guardian, CHRISTY IETRO designates the
AND CHRISTY SALPIETRO, individually

County of Suffok
a the place of
vl
Plaintifi(s)
FILED Paintifs
-against- m o
- ®
JAN 570 the verue
FAMILY GOLF CENTERSINC.  EPWARR T, cremuc
SUMMONS
Defendant(s) -
Plaintif's residence:
33 Stration Lane
Stony Brook, N.Y.,
x COUNTY OF SUFFOLK
To the above named Defendant(s)

Wﬂﬁﬂmanmmmmhmmmwwma
copy of your answer within 20 days after the service of ths summons, exclusive of the day
ofsewice(orwiminwdaysaﬂeru'\esemcetsmpleteimsumisnotpesonaﬂy
delivered to you within the State of New York); and in case of your failure lo appear or

answer, judgment will be taken against you by default for the refief demanded in the
complaint.

Dated: October 8, 1999 WALLACE & WITTY, P.C.
Altomeys fog the Plaintiff
Defendant's address: / -
BY.
Family Goif Centers Inc.
c/o Secretary of State 600 Suffok Avenue

Suits A
Brentwood, New York 11717
L

# 11950

H‘ it



1
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF SUFFOLK ]
SYDNEY SALPIETRO, an infant by her mother
and natural . CHRISTY SALPIETRO
AND CHRISTY SALPIETRO, individually ,
painifs) il &) '
_ Toe e VERIFIED
FAMILY GOLF CENTERS INC.

ETERD P F'{_:AIK.‘%
SUNTY S
Defendant(®)”

Plaintll, SYONEY SALPIETRO AND CHRISTY SALPIETRO, by their
attomeys, Wallace & witty, P.C., complaining of the defendant, FAMILY
GOLF CENTERS INC., upon information and bebief, alleges as follows:

AS AND FOR A FIRST CAUSE OF ACTION ON BEHALF OF THE
INFANT PLAINTIFF, SYDNEY SALPIETRO

FIRST: That at all times hereinafter menfioned, the plaintifls, SYDNEY
SALPIETRO AND CHRISTY SALPIETRO, were residents of e County of
Suffolk, State of New York.

SECOND: That at al times hereinafter mentioned, the defendant, FAMILY
GOLFCENTERSNC..mwﬂjsammﬁm,duy

THIRD: That at all Smes hereinafier menfoned, e defendant, FAMILY
Goucemmsm.,mwdsammmmm.d
mmmwmmaumaumdumm
other than the State of New York, and doing business in the State of New
York.




mm:maamw&manmv
GOLFCENTERSNC..maMﬂbaMcumﬂmMW
andeﬁsﬁngundumbyvimduhmdhmdhwsw
omefﬂman!heStateofNewYomnotaumoﬁmdbdobtsirmhMStam
ofNewYork.anddoingbusinﬁshtheStateofNenYotk_

FIFTH: That at afl times hereinafter mentioned, the defendant, FAMILY
GOLFCENTERSINC..msmemofapmisaskmwnasSpodst
loatedatﬂONeWMaid\aRod,LakeGm.NwYork

SIXTH: That at all imes hereinafter mentioned, the defendan, FAMILY
GOLFCENTERSINC..mmmdammasmm
bGtedatHONewModd\esRod.LakaGrow.NewYak.

SEVENTH: That at all times hereinafter mentioned, the defendan,
FAMILY GOLF CENTERS INC., was the lessor of a premises known as
SpoﬂsPtuslocatedatHONewMaidmRoad.L*eGme.NenYom

EIGHTH: That at all times hereinafter mentioned, the defendant, FAMILY
GOLF CENTERS INC., its agenss, servants and/or employees maintained

NINTH: That at all imes hereinafler mentioned, the defendant, FAMILY
GOLF CENTERS INC.. s agents, servants andior employees managed the

JENTH: That at aft fimes hereinafter mentioned, the defendart, FAMILY
GOLFCENTERSINC..bagenB.smamsMormpbyeamm

ELEVENTH: That at all Gmes hereinafter mentioned, the defendant,
FAMILYGOLFCENTERSNC.,mﬂnmda’ﬂawrm




fide locatad inside the aforesaid punial

TWELFTH: That st o mes hersinafier mentioned, the defendant,
FAMiLYGOLFCENTEMINC.,thsada‘WaMm
ride located inside the aforesaid premises.

THIRTEENTH: That at all times hereinafter mertioned, the defendant,
FAMILY GOLF CENTERS INC., was the lessor of a “iit a whirl’ amusement
ride located at the aforesaid premises.

FOURTEENTH: That at al times hereinafter menfioned, the defendant,
FAMILY GOLF CENTERS INC, is agents, servants andior employees
maintained the aforesaid it a whil amusement ride.

FIFTEENTH: That at al tmes hereinafter mentioned, the defendant,
EAMILY GOLF CENTERS INC. & agents, servants andior employees
managed the aforesaid ‘IR a whirl’ amusement ride.

SIXTEENTH: That at all times hereinafter mentioned, the defendant,
EAMILY GOLF CENTERS INC. I8 agents, servants andior empicyees
controlled the aforesaid "Wt a whif amusement ride.

SEVENTEENTH: That on or before the 26™ day of May, 1598, while the
mmm.smawﬁmo.m'mmhmuﬂ.
miwmmmaumm.nummn
sustain severe and permanent injxies, due 10 the negligencs, carelessness
mmmmmdummwmmmor
employees.

EIGHTEENTH: That the delendants, their agents, servants and/or
mbyeammﬁgatwﬁsﬂmhlﬂhmw
prenﬁsawashadaw.lﬂdanwdiﬁm;hmig‘w




mm.mmwéﬁhmmdhm
dheinhnt&iﬂ.hhﬁl\ﬂbglmmndaorwindumot
uuumm;hauﬂmwmwmamhmnw
alsmmmmmﬂbmuﬂammmm
accomanyinganadulthfaﬂingbl'nldbadiﬂwinfammunﬁlanaduﬂ
msmbwmmmmﬂamw;hhﬁmbmu
infantptamﬁﬂbaseataboardﬂnmidﬁde:inpuniﬁngandanmﬂg
mmhmpumbmmmumwmmmwadm
supeMsion:infaMbpropedysupewiseuafomﬁ‘ﬁtawhirrride;h
failingbpmvideamﬁdeﬂtmnb«durpbyeesbmm‘&a
whir® ride;infaihqanﬂo:miﬂingbmheplaiﬂf.hpenﬁlﬁma
dangerous condition of which the defendants, their agents, servants and/or
employeameworhmemrdsedmsmablemﬁauﬁonshm
havekmm.h:ermin;hfaﬂingbmedysaidwﬁmandhgm
being reckess, negfigent and careiess.

NINETEENTH: Mﬂ\ewfaﬂmwm.agmw«
mmeahadmmﬂeaﬂmﬁaofhmemwmﬁm
mm.aumwmuamwammnu
mmammwwuu«wmmu
mmMM'ummm

TWENTIETH: That as a resuk of this occurrence, he infant plaintf,
SYDNEY SALPIETRO, was caused D sustain injury 1o her person and body,
muimmm-ummmmmmmm,
and immmmammwnmm
pemaruwyandpaﬁaﬂyd‘sabled.




TWENTY-FIRST: Mmmm\wmmamdh
W_mmmcﬂwmummmmmam
defendants joint or several responabiiies.

TWENTY-SECOND: That by reason of the foregoing, the infant plaintiff,
SYDNEY SALPIETRO, was damaged in the sum of ONE MILLION
(31,00000000)00U.ARS.

AS AND FOR A SECOND CAUSE OF ACTION ON BEHALF
OF THE PLAINTIFF, CHRISTY SALPIETRO

TWENTY-THIRD: That the plaintiff, repeats, reflerates and reafleges
mmmmmphdmﬁdumdmmhmm
and effect a3 though more fully setforth at length heren.

TWENTY-FOURTH: That the plaintfi, CHRISTY SALPIETRO, as the
mdSYDNEYSNPIETRO.aamuIdnbregdngmmwas
wlbdmemaﬂvaﬁouswnsdmbrmumﬁmwmh
orderbmherdaughtercfuhimesajommﬁonedmid\m
pammﬂ\dpaﬁdar\dmﬂbewdmeamm.soddy.m.
andzmdcorrpaniorshipdherdaw

TWENTY-FIFTH: matbyreasmdmbmgom the plaintiff, CHRISTY

SALPIETRO, mWhhmdFNEmnDREDTHOUSMD
($500,000.00) DOLLARS.
mmmummmmmmumn
the First Cause of Action in the amount of ONE MILLION ($1,000,000.00)
mumsmwmmsmgmmmminmw
Cause ofAcﬁoninmeamuntofFNEHUNDRED THOUSAND




($500,000.00) DOLLARS, together with the costs and disbursements of

this action.

Dated: Brentwood, New York
October 8, 1999

WALLACE & WITTY, P.C.
Att for Jhe plai

600 Suffolk Avenue

Suite A

Brentwood, New York 11717
(631) 435-0073

File # 11950




STATE OF NEW YORK)
COUNTY OF SUFFOLK )
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SYDNSY SALPISTRO, a2 infant by bher gndex Wo: 1132/00 [

individually,
ﬂﬁﬂw—
plaintitt {s), -t "‘_,] ‘;’
) —
« against * . l
- JUN 12 00
FAMILY GOLF CENTERS, INC.. o J|
pefendant.
...... 4 —

---.--..-._-.------ .............

De fendant (8}, FAMILY GOLF CENTERS INC.., DY the undersigned
attorneys, LAW OFFICES OF PATRICK L. MacDONNELL, as and for an

answer O plaintiff(s)' complaint, allege(s) herein, upen

information and pelief, as follows:

AS AND FOR AN ANSWER 1o THE FIRST CAUSE OF ACTION ON BEEAL?
LA I

1. Deny (ies) knowledge o information gufficient to form a
pelief as to the allegations contained in paragraphs(s) nurbered
FIRST, THIRD, FOURTH, FIFTH. SIXTH, SEVENTH, EIGHTH, NINTH, TENTH,
ELEVENTH, TWELFTH. THIRTEENTH, FOURTEENTH, FIFTEENTH, SIXTEENTH,

TWENTIETH, TWENTY-FIRST and TﬁENTY-SECOND of the complaint.

2. Deny {ies)} each and every allegation contained in

paragraph(s} numbered SEVENTEENTH, EIGHTEENTH, and NINETEENTR of

I the complaint.
AS AND POR AN ANSWER TO TER SECOND CAUSE OF ACTION ON BERAL? OF

M

3. Answering paragraph(s) qumbered TWENTY-THIRD of the

complaint, gefendant (s} repeat (s) and reiterate(s) each and every,

admission and denial heretofore made toO paragraphs(s) set fo:u't;hi

therein with the same gforce and effect as if more fully set forth




.|

Deny(ies) knowledge
pelief as to the allegations contained in p‘r.gr.ph.('k
TWENTY - FOURTH and TWENTY-FIFTH of the complaint.

O .

S. The injuries and/or damages allegedly sustained Dby
plaintiff(s} were caused in whole or in part by the culpable
conduct of plainciff(s) including negligence and assumption of
risk, as a result of which the claim(s) of the plaintiff{s) is/are
therefore parred oOr diminished in the proportion that such culpable
conduct of the plaintiff(s) pear(s) to the rotal culpable conduct

causing the alleged injuries and/or damages.

AS AND FOR A SECOND APFPIRMATIVE DERFENSE:

6. The complaint fails to state a cause of action upon which

relief can be granted as to answeringd defendant (s).

AS AND FPOR A THIRD APFIRMATIVE DEPENSE:

7. In the event that plaintiff(s) recover (s) damages for

personal injury (or injury to property ©orf wrongful death! where the

plaintiff{s) seek (s8) CO recover economic loss, Such economic loss

will be reduced bY the collateral Source Rule of CPLR 4545 ().

WHEREFORE, defendant(s) demand (s) judgment against the

plaintiff (s) dismissing the Complaint herein, together with the

costs and disbursement of this action.




2000 Yours etc.,

THE LAW OFFICES OF

PATRIiE L. MACDONNELL
By: : ZZnQLLa_.

MARK A. BONILLA
Attorneys for Defendant
1325 Franklin Avenue
Garden City, New York 1iS530
{(s16) 742-3020

Wallace & Witlty, p.C.
Attorneys for Plaintiff

6§00 Suffolk Avenue Suite A
Brentwood, New York 11717
(631) 435-0073

File #11950




SCOTT M. DORESON, ESQ.

LAW OFFICES OF PATRICK L. MacDONNELL

1325 FRANKLIN AVENUE SUITE 230

GARDEN CITY, NEW YORK 11530

ATT FOR DEFENDANT FAMILY GOLF CENTERS, INC.

WILSON, MOSKOWKITZ, EDELMAN & DICKER, LLP
925 Westchester Avenue

White Piains, New York 106804-3527

Att for EQR-DEER RUN VISTAS, INC.

HOWARD K. POLLACK & ASSOCIATES
595 Stewart Avenue Suite 700

Garden City, New York 11530

Att for Franklin Equity Leasing Co.

enclosed in a post paid properly addressed wrapper, in an post-office/official depository
under the exclusive care and custody of the United States Postal Service, within the
State of New York.

SWORN TO BEFORE ME THIS M%

@(h DAY OF N B R 2000 LYNN STERN

NOTARY PUBLIC ’ )\_MJ/

PATRICIA MOWRRAY
Notary FPublic, State of New York
q I:J? 01M0O4811371
valified in Suffolk County
Commission Expires March 30, 2060 2~




AFFIDAVIT OF SERVICE

STATE OF NEW YORK }
88!
COUNTY OF SUFFOLK }

LYNN STERN, being duly sworn, deposes and says:

Your deponent is not a party to the within action, is over 18 years of age and resides
at Centereach, New York

On November 14, 2000, your deponent served the following :

NOTICE OF MOTION AND SUPPORTING DOCUMENTS
PROPOSED ORDER

UPON

UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF NEW YORK

ONE BOWLING GREEN

NEW YORK, NEW YORK 10004

ATT: CHAMBERS HON. JUDGE STUART M. BERNSTEIN

FRIED, FRANK, HARRIS, SHRIVER & JACOBSON, ESQS.

ONE NEW YORK PLAZA

NEW YORK, NEW YORK 10004-1980

BANKRUPTCY ATTORNEYS FOR FAMILY GOLF CENTER, INC.

BERLACK, ISRAELS, LIEBERMAN, LLP .
120 West 45th Street

New York,New York 10036

Att Edward S. Weisfelner, Esq.

Attorneys for Official Committee 6f Unsecured Creditors

Morgan, Lewis & Bockius

101 Park Avenue, 40th Floor

New York, New York 10178
.__Att: Richard S. Todder, Esq.

Brian Schoichi Masumoto, ESQ.
UNITED STATES TRUSTEE

33 WHITEHALL STREET 21ST FLOOR
NEW YORK, NEW YORK 10004



